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RETURN 

To  an  Address  of  the  Legislative  Assembly  to  the  Lieutenant-  Governor, 
passed  on  the  19th  January,  1881,  praying  that  he  will  cause  to 
to  be  laid  before  this  House,  copies  of  all  Correspondence  which 
has  taken  place  between  the  Executive  Council  of  the  Province 
of  Ontario,  or  any  member  thereof,  and  the  Privy  Council  of 
Canada,  or  any  member  thereof,  respecting  the  award  relating  to 
the  Boundaries  of  the  Province  of  Ontario,  and  respecting  the 
territory  in  dispute  between  the  Dominion  and  the  Province,  and 
which  has  not  yet  been  laid  before  this  House. 

By  Command, 

ARTHUR  S.  HARDY, 

Secretary. 

Provincial  Secretary's  Office, 

Toronto,  29th  January,  1881. 


jS02 


SCHEDULE  OF  CORRESPONDENCE  AND  PAPERS. 


1880 

Jan.  20. — Copy  of  Report  of  the  Hon.  the  Minister  of  Justice,  on  the  Act  of  the  Ontario 
Legislature-  respecting  the  Administration  of  Justice  in  the  Northerly  and 
Westerly  Parts  of  Ontario. 

And  Appendix  thereto ; 

"A"  being  memorandum  of  same  date  by  J.  S.  Dennis,  Esq.,  respecting  the 
Boundary  ; 

"B"  containing  extracts  from  a  former  Report  on  a  Bill  passed  in  British  Col- 
umbia for  establishing  Mining  Courts  ;  and 

"C"  being  extract  from  a  former  Report  as  to  an  Act  of  this  Province  with 
respect  to  Algoma,  etc. 

/ 

Yeb.  12. — Copy  of  Report  of  Committee  of  Privy  Council  on  the  Report  of  the  Minister 

of  Justice,  and  concurring  therein. 

"  14. — Letter  from  the  Under-Secretary  of  State,  Ottawa,  to  the  Hon.  the  Provincial 
Secretary  of  Ontario,  of  20th  January,  1880,  enclosing  same. 

"  17. — Letter  from  the  Under-Secretary  of  State,  to  the  Hon.  the  Provincial  Secretary, 
enclosing  the  Minister's  Report  of  20th  January. 

Mar.  1  3" — Letter  from  the  Hon.  the  Secretary  of  State,  to  His  Honour  the  Lieutenant- 
Governor  of  Ontario. 

«  15. — Copy  of  Report  of  the  Hon.  the  Attorney -General  of  Ontario,  on  the  despatch 
bearing  date  14th  February,  1880,  from  the  Hon.  the  Under-Secretary  of 
State,  Ottawa. 

"     15. — Copy  of  Order  in  Council  approving  said  Report. 

«  17. — Copy  of  further  Report  by  the  Hon.  the  Minister  of  Justice,  respecting  the 
Act  for  the  Administration  of  Justice  in  the  Northerly  and  Westerly  Parts 
of  Ontario. 

"  22. — Copy  of  Proceedings  of  Privy  Council  disallowing  the  Ontario  Act  for  Admin- 
istration of  Justice  in  the  Northerly  and  Westerly  Parts  of  Ontario. 

«  22. Letter  from  the  Hon.  the  Secretary  of  State,  Ottawa,  to  His  Honour  the  Lieu- 
tenant-Governor of  Ontario,  enclosing  copy  thereof. 

«      15. Letter  from  His  Honour  the  Lieutenant-Governor  of  Ontario,  to  the  Hon.  the 

Secretary  of  State,  Ottawa,  enclosing  both  documents. 

«     25. Letter  from  His  Honour  the  Lieutenant-Governor  of  Ontario,  to  the  Hon.  the 

Secretary  of  State,  requesting  copy  of  the  further  Report. 

«  30. Letter  from  the  Hon.  the  Secretary  of  State,  to  His  Honour  the  Lieutenant- 
Governor  of  Ontario,  enclosing  same. 

^pr#  23. Letter  from  the  Hon.  the  Attorney-General,  to  the  Hon.  the  Minister  of  Justice, 

respecting  the  provisional  legislation  thereby  rendered  necessary. 


Department  of  Justice, 

Ottawa,  20th  January,  1880. 

I  have  the  honour  to  report : — That  an  Act  was  passed  by  the  Legislature  of  the 
Province  of  Ontario,  at  its  last  Session,  intituled  (chapter  19)  "  An  Act  respecting  the 
Administration  of  Justice  in  the  Northerly  and  Westerly  parts  of  Ontario." 

This  Act  is  apparently  based  upon  the  assumption  that  the  conclusion  come  to  by  the 
Right  Honourable  Sir  Edward  Thornton,  the  Honourable  Sir  Francis  Hincks,  and  the  late 
Chief  Justice  Harrison,  respecting  the  northerly  and  westerly  boundaries  of  Ontario  set 
tied  such  boundaries. 

I  would  call  attention,  however,  to  the  fact  that,  as  the  Parliament  of  Canada  have 
not  yet  legislated  upon  the  subject,  the  question  of  the  boundaries  still  remains,  as  a  mat- 
ter of  law,  unsettled.  If  the  Parliament  of  Canada  thinks  proper  to  pass  the  necessary 
Act  declaring  the  boundaries  to  be  those  decided  upon  by  the  gentlemen  referred  to,  the 
Act  under  consideration  would  not  in  this  point  of  view  be  objectionable. 

I  append  a  memorandum  (marked  "  A")  prepared  by  the  Deputy  of  the  Minister  of 
the  Interior  respecting  the  provisional  boundary  agreed  upon  by  the  Governments  of 
Canada  and  Ontario  in  the  year  1874,  together  with  a  plan  shewing  the  territory  included 
in  the  description  in  sections  1,  2,  3  and  8,  of  the  Act  now  under  consideration. 

I  submit  for  the  consideration  of  Council  the  question  whether,  pending  action  by 
the  Parliament  of  Canada  with  respect  to  the  boundaries  of  Ontario,  this  Act  should  be 
left  to  its  operation.  It  was  received  by  this  Government  on  the  26th  day  of  March, 
1879,  so  that  the  year  within  which  the  power  of  disallowance  must  be  exercised  will  ex- 
pire on  the  25th  of  March,  1880.  Assuming  that  it  is  concluded  not  to  disallow  the  Act 
in  connection  with  the  boundary  question,  there  are  questions  arising  upon  it  which  re- 
quire serious  consideration. 

The  96th  section  of  the  British  North  America  Act,  1867,  provides  that  the  Gov- 
ernor-General shall  appoint  the  Judges  of  the  Superior,  District,  and  County  Courts  in 
each  Province,  except  those  of  the  Courts  of  Probate  in  Nova  Scotia  and  New  Brunswick  ; 
and  by  the  100th  section,  the  salaries,  allowances,  and  pensions  of  the  Judges  of  the 
Superior  District  and  County  Courts  are  to  be  fixed  and  provided  by  the  Parliament  of 
Canada. 

By  the  92nd  section  the  Provincial  Legislatures  are  empowered  to  make  laws  for  the 
constitution,  maintenance  and  organization  of  Provincial  Courts,  both  official  and  criminal 
jurisdiction,  and  including  procedure  in  civil  matters  in  those  Courts. 

Several  of  the  Provinces  of  Canada  have,  since  Confederation,  provided  for  the  ap- 
pointment of  officers  called  Magistrates,  Stipendiary  Magistrates,  Commissioners,  etc., 
and  have  given  to  those  officers  certain  judicial  functions.  Till  lately  their  powers  have 
been  confined  to  matters  in  which  small  amounts  only  have  been  in  dispute,  ranging  from 
$100  and  less.     . 

In  1877  the  Legislature  of  British  Columbia  passed  a  Bill  respecting  the  Gold  Com- 
missioner's Court  in  that  Province.  This  Bill  gave  to  the  Gold  Commissioner,  who  was  a 
local  officer  appointed  by  the  Lieutenant  Governor,  very  extended  jurisdiction  in  civil 
matters.  It  was  reserved  for  the  signification  of  the  pleasure  of  His  Excellency  the  Gov- 
ernor-General thereon.  It  was  not  assented  to.  I  append  an  extract  (marked  "  B  ") 
from  the  approved  report  to  Council  from  this  Department  upon  the  Bill. 

In  1877  an  Act  was  passed  by  the  Province  of  Ontario  intituled  "  An  Act  respecting 
the  Territorial  and  Temporary  Judicial  Districts  of  the  Province  and  the  Provisional 
County  of  Haliburton." 

This  Act  gave  to  Stipendiary  Magistrates  referred  to  therein,  and  to  the  Division 
Court  of  the  District  of  Algoma,  certain  extended  jurisdiction. 

The  Act  was  left  to  its  operation,  but  not  wdthout  the  attention  of  Council  being 
called  to  its  provisions.  I  append  an  extract  (marked  "  C  ")  from  the  approved  report 
of  the  Department  to  Council  respecting  the  same. 


The  Act  now  under  consideration  goes  a  step  further,  and  practically  provides  for 
the  whole  administration  of  civil  justice,  for  some  time  to  come,  within  the  territory  re- 
ferred to  in  the  Act,  by  a  Court,  the  Judge  of  which  is  appointed  by  the  Lieutenant  Gov- 
ernor, and  the  salary  and  allowances  of  whom  are  fixed  by  the  Provincial  Legislature. 

The  6th  section  gives  to  this  Court,  in  the  district  of  Algoma,  the  following 
jurisdiction  : — 

1.  In  all  personal  actions  where  the  amount  claimed  does  not  exceed  $400. 

2.  In  all  actions  and  suits  relating  to  debt,  covenant  and  contract,  where  the  amount 
or  balance  claimed  does  not  exceed  $800. 

Provided  always,  as  to  the  additional  jurisdiction  so  hereby  conferred,  that  the  con- 
tract was  made  within  Algoma,  or  the  cause  of  action  arose  therein,  or  the  defendant 
resides  therein. 

3.  For  the  recovery  of  the  possession  of  real  estate  in  the  said  district. 

4.  "  In  replevin,  where  the  value  of  the  goods,  or  other  property  or  effects  dis- 
trained, taken  or  detained,  does  not  exceed  the  sum  of  $400,  and  the  goods,  property,  or 
effects  to  be  replevied  are  in  the  said  district." 

Previous  to  the  Act  its  jurisdiction  was  confined  to  personal  actions  where  the  debt 
or  damages  claimed  did  not  exceed  $100  (see  Revised  Statutes  of  Ontario,  chapter  90, 
section  16),  except  by  consent  of  the  parties,  when  the  Stipendiary  Magistrate  could,  on 
their  written  consent,  try  cases  to  the  extent  of  $800. 

Section  8  gives  to  the  Stipendiary  Magistrate  holding  Courts  in  certain  remote  dis- 
tricts therein  mentioned  the  following  jurisdiction  : — 

1.  In  all  personal  actions  where  the  amount  claimed  does  not  exceed  $100  (except  as 
in  the  next  section  excepted). 

2.  "  In  all  causes  and  suits  relating  to  debt,  contract,  and  covenant,  where  the 
amount  or  balance  claimed  does  not  exceed  $200,  or,  if  the  amount  is  ascertained  by  the 
signature  of  the  defendant,  to  the  sum  of  $400. 

"  Provided  always,  that  the  contract  or  covenant  was  made  within  the  said  portion 
of  the  district  of  Thunder  Bay  or  Nipissing  in  which  the  Court  is  held,  or  the  cause  of 
action  arose  therein,  or  the  defendant  resides  therein. 

3.  "In  certain  actions  for  the  recovery  of  the  possession  of  lands  or  other  corporeal 
hereditaments  situated  in  the  said  portion  of  the  district  aforesaid  in  which  the  Court  is 
held,  and  the  yearly  value  of  which  lands  or  hereditaments,  or  the  rent  payable  in  respect 
whereof,  does  not  exceed  $100,  that  is  to  say  : — 

(a)  "  Where  the  term  and  interest  of  the  tenant  of  any  such  corporeal  hereditaments 
has  expired  or  has  been  determined  by  the  landlord  or  the  tenant  by  a  legal  notice  to 
quit. 

(b)  "  Where  the  rent  of  any  such  corporeal  hereditaments  is  sixty  days  in  arrear, 
and  the  landlord  has  the  right  by  law  to  re-enter  for  non-payment  thereof. 

"  And  in  respect  to  such  actions  the  said  Courts  shall  have  and  exercise  the  same 
powers  as  belong  to  and  may  be  exercised  by  the  Supeiior  Court  of  Common  Law,  in  and 
in  respect  to  actions  of  ejectment. 

4.  "  In  replevin,  where  it  is  made  to  appear  that  the  value  of  the  goods  or  other  prop- 
erty or  effects  distrained,  taken,  or  detained,  does  not  exceed  the  sum  of  $100,  and  the 
goods,  property  or  effects  to  be  replevied  are  in  the  said  portion  of  the  district  in  which 
the  Court  is  held." 

Section  10  provides  for  the  appointment  of  an  officer  for  the  district  of  Algoma,  to 
be  called  the  Deputy  Clerk  for  Thunder  Bay,  and  power  is  given  to  him  to  issue  writs  for 
the  commencement  in  the  District  of  Thunder  Bay,  of  actions  in  the  District  Court. 
Provision  is  made  for  a  seal  for  the  Court  with  which  all  writs  and  processes  are  to  be 
sealed.  An  appeal  is  given  from  the  Stipendiary  Magistrate's  order  or  decision  to  the  Judge 
of  Sault  Ste.  Marie. 

The  14th  section  is  as  follows: — 

14.  "Where  the  amount  claimed  in  any  action  in  the  said  District  Court,  or  where, 
in  the  case  of  ejectment  or  replevin,  the  subject  matter  of  the  action  as  appearing  in  the 
writ  in  ejectment,  or  in  the  affidavit  filed  to  obtain  the  writ  in   replevin,    is   beyond  the 


jurisdiction  of  the  County  Courts  in  other  parts  of  Ontario,  costs  to  a  successful  defendant 
shall  be  taxed  upon  the  Superior  Court  scale. 

2.  "  In  like  manner,  where  the  plaintiff  recovers  in  respect  to  a  cause  of  action  be- 
yond the  jurisdiction  of  the  said  County  Courts,  costs  shall  be  taxed  to  him  on  the  Superior 
Court  scale,  subject,  however,  to  his  obtaining  the  certificate  or  order  of  the  Judge,  where, 
under  the  common  law  procedure  Act,  such  certificate  or  order  is  required  in  the  Superior 
Courts. 

3.  "In  respect  to  any  action  within  the  provisions  of  the  first  part  of  this  section, 
the  attorney  of  a  successful  plaintiff  shall  be  entitled  to  charge  his  client  County  Court 
costs  only,  unless  he  was  instructed  in  writing  by  such  client  to  sue  in  respect  to  a  matter 
beyond  the  jurisdiction  of  the  said  County  Courts,  in  which  case  the  said  attorney  shall  be 
entitled  to  charge  costs  upon  the  Superior  Court  scale. 

4.  "  Either  party  may,  as  of  right,  upon  giving  twenty  days'  notice  to  the  opposite 
party,  have  the  taxation  of  costs  by  the  Deputy  Clerk  revised  by  the  Clerk  at  Sault  Ste. 
Marie." 

The  15th  section  provides  for  the  appointment  of  a  Sheriff  of  the  district  of  Thunder 
Bay,  and  for  the  execution  by  him  of  writs  and  of  other  processes  issuing  out  of  the  Dis- 
trict Court. 

The  16th  section  empowers  the  Stipendiary  Magistrates,  upon  the  trial  of  any  cause 
where  the  amount  claimed  is  over  $200,  or  where  the  matters  in  dispute  relate  to  the 
title  of  real  estate,  to  state  a  special  case  for  the  opinion  of  the  Court  of  Appeal  in 
Ontario. 

The  18th  and  19th  sections  are  as  follows  : — 

18.  "  Every  judgment  of  the  said  Division  Courts  may  be  enforced  by  writs  or  other 
process  framed  in  accordance  with  the  requirements  of  the  case  and  similar  in  form  to 
writs  or  other  process  for  like  purposes  issued  out  of  the  Superior  Courts. 

19.  "  Every  Stipendiary  Magistrate  of  the  District  of  Thunder  Bay,  or  ISTipissing,  may 
exercise  the  authority  conferred  upon  County  Court  Judges  by  the  revised  statute 
respecting  over-holding  tenants." 

The  Legislature  unquestionably  has  authority  to  constitute  a  Court  possessing  the 
jurisdiction  of  the  Courts  referred  to  in  this  Act,  but  I  submit  to  Council  whether  this 
Act,  which  seems  to  encroach  upon  the  powers  of  the  Dominion  Government  with  respect 
to  the  appointment  of  Judges,  and  which  goes  far  beyond  any  previous  Act  of  a  similar 
character,  should  be  disallowed,  notwithstanding  that  other  Acts,  equally  objectionable 
on  principle,  but  less  objectionable  in  degree,  have  been  left  to  their  operation.  In  my 
opinion,  the  Act  should  be  disallowed,  unless  the  same  be  repealed  within  the  time  for 
disallowance. 

(Signed)         J.  A.  S.  McDonald, 

Minister  of  Justice. 


"  A." 
Memorandum  by  J.   S.   Dennis,  Esquire,  as  to  Boundary. 

Department  of  the  Interior, 

Ottawa,  21st  January,  1880. 

The  undersigned  has  the  honour  to  submit  for  the  information  of  the  Honourable  the 
Minister  of  Justice,  that  on  the  8th  July,  1874,  an  Order  in  Council  was  passed,  agreeing 
upon  a  constitutional  boundary  between  the  Province  of  Ontario  and  the  Dominion,  in  the 
following  terms  : 

"1.  That  the  conventional  boundary  of  the  Province  of  Ontario,  for  the  purposes  set 
forth  in  the  said  Order  in  Council  of  the  3rd  of  June,  instant,  shall  be  on  the  west  of  the 
meridian  line,  passing  through  the  most  easterly  point  of  Hunter's  Island,  running  south 


until  it  meets  '  the  boundary  line  between  the  United  States  and  Canada,  and  north  until 
it  intercepts  the  fifty-first  parallel  of  latitude,  and  the  said  fifty-first  parallel  of  latitude 
shall  be  the  conventional  boundary  of  the  Province  of  Ontario  on  the  north.' 

"  2.  That  all  patents  for  lands  in  the  disputed  territory  to  the  east  and  south  of  the 
said  conventional  boundaries,  until  the  true  boundaries  can  be  adjusted,  shall  be  issued  by 
the  Government  of  Ontario,  and  all  patents  for  lands  on  the  west  or  north  of  these  con- 
ventional boundaries  shall  be  issued  by  the  Dominion  Government. 

"  3.  That  when  the  true  west  and  north  boundaries  of  Ontario  shall  have  been  definitely 
adjusted,  each  of  the  respective  Governments  shall  confirm  and  ratify  such  patents  as  may 
have  been  issued  by  the  other  for  lands  then  ascertained  not  to  be  within  the  territory  of 
the  Government  which  granted  them,  and  each  of  the  respective  Governments  shall  also  ac- 
count for  the  proceeds  of  such  lands  as  the  true  boundaries  when  determined  may  shew  to 
belong  of  right  to  the  other. 

"  4.  That  the  Government  of  the  Dominion  shall  transfer  to  the  Government  of  the 
Province  of  Ontario  all  applications  for  lands  lying  to  the  east  and  south  of  the  conven- 
tional boundaries,  and  also  all  deposits  paid  on  the  same  ;  and  the  Ontario  Government 
shall  transfer  to  the  Dominion  Government  all  applications  for  lands  lying  to  the  west  and 
north  of  the  said  boundaries,  and  likewise  all  deposits  paid  thereon,  and  such  of  the  said 
applications  as  are  bona  fide  and  in  proper  form  shall  be  dealt  with  finally,  according  to 
the  priority  of  the  original  filing,  and  where  applications  for  the  same  lands  have  been  filed 
in  the  departments  of  both  Governments  the  priority  shall  be  reckoned  as  if  all  had  been 
filed  in  one  and  the  same  office." 

The  undersigned  has  further  the  honour  to  submit  for  the  information  of  the  Minister 
of  Justice,  a  map  shewing  the  territory  included  in  the  several  descriptions  in  sections  1, 
2,  3  and  8  of  the  Act  of  the  Ontario  Legislature,  passed  at  the  last  session  thereof,  chap- 
ter 19. 

Respectfully  submitted, 

(Signed)  J.  S.  Dennis, 

Deputy  of  the  Minister  of  the  Interior. 


"B." 

(Extracts  from  a  former  Report  on  a  Bill  passed  in  British  Columbia  for  establishing 

Mining  Courts.) 

i 

In  addition  to  the  above  Acts  of  the  Legislature  of  British  Columbia,  a  Bill  was  passed 
intituled  "  An  Act  to  amend  the  Gold  Mining  Amendment  Act,  1872,"  which  Bill  was 
reserved  by  His  Honor  the  Lieutenant-Governor  for  the  signification  of  the  pleasure  of 
His  Excellency  the  Governor-General  thereon.  The  Act  is  as  follows  :  "  Every  Mining 
Court  in  this  Province  shall  in  addition  to  its  present  jurisdiction,  have  jurisdiction  in  all 
personal  actions  arising  within  the  limits  of  its  present  district,  and  the  Gold  Commissioner 
presiding  in  any  such  court  shall  have  the  like  powers  to  enforce  any  judgment,  decree, 
rule,  or  order  of  such  courts  as  are  conferred  by  section  12  of  the  Gold  Mining  Amend- 
ment Act,  1872.  The  provisions  of  this  Act  shall  only  have  effect  in  the  Electoral  District 
of  Kootenay,  and  in  that  part  of  the  Province  known  as  Cassiar." 

The  Attorney-General  of  the  Province  reported  upon  this  Act  to  the  Lieutenant- 
Governor  as  follows  :  "  This  Act  gives  jurisdiction  in  all  personal  actions  to  the  Gold 
Commissioners  in  Kootenay  and  Cassiar,  and  appears  to  trench  upon  the  provisions  of  the 
96th  section  of  the  British  North  America  Act,  which  vests  the  appointment  of  the  Su- 
preme and  County  Court  Judges  in  the  Governor-General  alone,  in  as  much  as  it  provides 
that  the  paid  employees  of  the  Local  Government  in  the  district  aforesaid  shall  have  and 
exercise  almost  as  much  power  as  a  Supreme  Court  Judge.  As  I  think  this  Legislature  has 
not  the  power  in  effect,  to  make  these  appointments,  I  would  suggest  that  the  Act  be  re- 
served for  the  consideration  of  His  Excellency  the  Governor-General."     I  refer  to  the  re- 


marks  made  upon  the  Mining  Court  in  connection  with  the  11th  section  of  Act  No.  14. 
This  Bill  is  an  illustration  of  the  danger  I  have  above  alluded  to,  as,  if  it  became  law,  the 
jurisdiction  of  the  Mining  Court  in  the  districts  referred  to  will  be  greater  than  the  juris- 
diction of  the  County  Court,  and  equal  to  that  of  the  Supreme  Court. 

It  might  be  convenient  that  a  somewhat  extended  jurisdiction  should  be  given  to  a 
District  Court  or  magistrates,  in  the  Districts  of  Kootenay  and  Cassiar,  thereby  avoiding 
the  expense  and  delay  attendant  upon  a  Judge  of  the  Supreme  Court  travelling  to  these  dis- 
tant parts  of  the  Province  for  the  purpose  of  holding  assizes,  and  it  is  probable  that  this 
Bill  was  passed  with  that  object  in  view.  I  would  mention  however,  that  even  were  this 
Bill  assented  to,  it  would  be  necessary  for  a  Supreme  Court  Judge  to  proceed  to  the  dis- 
trict mentioned  for  the  trial  of  criminal  cases. 

Upon  the  whole,  I  recommend  that  the  assent  of  the  Governor-General  be  not  given 
to  this  Bill,  which,  in  fact,  should  have  been  disposed  of  by  the  local  authorities  themselves. 

The  following  are  the  remarks  above  alluded  to  :  The  sections  of  the  Act  now  under 
consideration  further  extends  the  powers  of  Gold  Commissioners  as  Judges  of  the  Mining 
Court.  The  96th  section  of  the  British  North  America  Act,  1867,  empowers  the  Governor- 
General  to  appoint  the  judges  of  the  Superior  districts  and  County  Court  in  each  Province, 
except  those  of  the  Courts  of  Probate  in  Nova  Scotia  and  New  Brunswick.  By  the  92nd 
section  the  Provincial  Legislatures  have  power  to  make  laws  in  relation  to  the  administra- 
tion of  justice,  including  the  constitution,  maintenance  and  organization  of  Provincial 
Courts,  both  of  civil  and  criminal  jurisdiction.  They  have  also  power  to  legislate  respect- 
ing the  establishment  and  tenure  of  provincial  officers,  and  the  appointment  and  payment 
of  provincial  officers. 

If  there  be  power  in  the  Legislature  of  British  Columbia  to  establish  this  so-called 
Mining  Court,  and  appoint  and  pay  the  judges  thereof,  it  must  be  found  in  the  section  I 
have  just  quoted.  I  think  however,  that  this  court,  which  is  declared  to  have  original 
jurisdiction,  to  be  a  court  of  law  and  equity,  and  a  court  of  record  with  a  specific  seal, 
and  for  the  purpose  of  enforcing  its  judgments,  orders  and  decrees,  to  have  (with  certain 
exceptions),  the  same  powers  and  authority  legally  and  equitably,  as  are  exercised  in  the 
Supreme  Court  of  Civil  Justice  of  British  Columbia  by  any  judge  thereof,  which  has  power 
also  to  summon  a  jury  to  assess  damages,  may  be  considered  a  court  within  the  meaning 
of  the  96th  section  of  the  Confederation  Act.  It  is  not  in  my  opinion  necessary  to  bring 
a  provincial  court  within  the  provisions  of  this  section,  that  it  should  be  called  by  the  par- 
ticular name  of  Superior,  District  or  County  Court. 

The  exception  to  that  section  itself  indicates  that  the  Courts  of  Probate  in  Nova 
Scotia  and  New  Brunswick  would,  unless  specially  excepted,  have  come  within  the  defini- 
tion of  Superior,  District  or  County  Courts. 

It  will  be  readily  seen  how  easy  it  would  be  for  the  Local  Legislature,  by  gradually 
extending  the  jurisdiction  of  these  mining  courts,  and  by  curtailing  the  jurisdiction  of  the 
County  Courts  or  Supreme  Courts  as  now  established,  to  bring  within  their  own  reach, 
not  only  the  administration  of  justice  in  the  Province,  but  also  practically  the  appointment 
of  the  judges  of  the  courts  in  which  justice  is  administered.  Inasmuch  however  as  legis- 
lation of  a  similar  nature  to  that  contained  in  the  section  now  under  consideration,  has 
been  left  to  its  operation  in  previous  years,  and  as  the  provisions  of  the  section  appear  to 
be  convenient,  I  do  not  recommend  a  disallowance  of  the  Act. 


C." 


(Extracts  from  a  Report  on  a  former  Act  of  this  Province,   respecting  Alqoma.) 

"  Were  this  the  first  enactment  of  a  similar  nature  passed  by  a  provincial  legislature, 
I  would  hesitate  long  before  recommending  that  it  should  be  left  to  its  operation,  as  it 
appears  to  intrench  upon  the  powers  conferred  upon  the  Governor-General  of  Canada  by 
the  96th  section  of  the  British  North  America  Act,    1837,  which  section  is  as  follows  : — 


"  The  Governor-General  shall  appoint  the  judges  of  the  Superior,  District  and  County 
Courts  in  each  Province,  except  those  of  the  Courts  of  Probate  in  Nova  Scotia  and  New 
Brunswick."' 

Inasmuch  however,  as  provincial  legislation  has  been  previously  left  to  its  operation, 
whereby  certain  judicial  powers  in  civic  matters  have  been  conferred  upon  stipendiary 
magistrates,  and  whereby  courts  presided  over  by  the  stipendiary  magistrates  and  having 
in  effect  the  powers  of  the  Division  Courts  of  Ontario  have  been  constituted,  I  do  not  feel 
at  liberty  to  object  to  the  provision  of  the  present  Act,  provided  the  jurisdiction  conferred 
by  the  former  legislation  upon  the  subject,  which  has  been  left  to  its  operation,  has  not  in 
effect  been  substantially  extended. 

In  a  report  dated  29th  September  last,  upon  the  Acts  of  last  session  of  the  Legisla- 
ture of  British  Columbia,  I  had  occasion  to  remark  at  some  length  upon  legislation  of  a 
nature  similar  to  that  now  under  consideration,  and  I  then  pointed  out  the  danger  which 
might  ensue  from  this  class  of  legislation. 

I  refer  to  that  report,  the  Act,  31st  Vic,  1868,  Ontario,  chap.  35,  which  was  passed 
to  provide  for  the  organization  of  the  Territorial  District  of  Muskoka,  and  under  which 
the  stipendiary  magistrate  of  that  district  was  appointed,  declared  that  certain  provisions 
of  chapter  128  of  the  Consolidated  Statutes  of  Upper  Canada,  intituled  "  An  Act  respect- 
ing the  administration  of  justice  in  unorganized  tracts  should  extend  and  apply  to  the  said 
District  of  Muskoka." 

Similar  provisions  are  contained  in  the  Act  33rd  Vic.  (1869)  Ontario,  chapter  24, 
which  provides  for  the  organization  of  the  Territorial  District  of  Parry  Sound,  and  in  the 
Act  34  Yic.  (1871)  Ontario,  chapter  4,  which  provides  for  the  organization  of  the  Terri- 
torial District  of  Thunder  Bay.  The  provisions  of  the  Act  of  the  Consolidated  Statutes, 
thus  made  applicable  to  these  territorial  districts  in  effect,  provided  for  the  holding  of  a 
Court  of  Civil  Jurisdiction  in  each  district  under  the  name  and  style  of  the  first  (or  other 
as  the  case  may  be),  Division  Court  for  the  District  of  D.  C.  over  which  the  stipendiary 
magistrate  should  preside  and  be  the  sole  Judge  in  all  actions  brought  in  such  Division 
Court,  and  determine  all  questions  as  well  of  fact  as  of  law  in  relation  thereto,  in  a  sum- 
mary manner,  with  power,  should  he  think  fit,  to  summon  a  jury  of  five  persons  to  try  the 
fact  controverted  in  a  case. 

For  every  such  court  provision  is  made  for  an  appointment  of  a  clerk  and  one  or  more 
bailiffs.  The  jurisdiction  of  the  court  is  declared  to  be  over  all  personal  actions,  save  cer- 
tain excepted  ones  where  the  debtor's  damages  claimed  is  not  more  than  $100.  Each  court 
is  to  have  a  seal  with  which  all  summonses  and  other  processes  shall  be  sealed  or  stamped. 

Suits  are  to  be  commenced  by  summons  to  the  defendant  issued  by  the  clerk,  contain- 
ing the  particulars  of  the  plaintiff's  demand. 

Provision  is  made  for  the  subpoenaing  of  witnesses ;  the  judgment  of  the  court  with 
certain  exceptions  to  be  final  and  conclusive. 

Provisions  are  made  for  the  enforcement  of  the  judgments  by  execution.  Proceed- 
ings and  suits  against  absconding  debtors  are  provided  for. 

The  Magistrate  is  given  jurisdiction  on  the  consent  of  the  parties  to  try  and  determine 
cases  up  to  $800,  in  amount.  In  addition  to  the  Act  in  the  Consolidated  Statutes,  above 
referred  to,  which  has  been  made  applicable  to  the  three  districts  mentioned,  certain  pro- 
visions of  the  Act  respecting  Division  Courts,  being  chapter  19  of  the  Consolidated  Stat- 
utes of  Upper  Canada,  and  of  the  Act  to  amend  the  Acts  respecting  Division  Courts,  being 
chapter  23  of  32  Vic.  (1869-9),  Ontario,  are  made  applicable  to  the  Districts  of  Parry  Sound 
and  Thunder  Bay.  The  provisions  of  the  Act  respecting  Division  Courts  referred  to,  relate 
to  examination  of  judgment  debtors'  claims  of  landlords  to  goods  seized  in  execution. 

The  provisions  of  the  Act  32  Vic.  (1868-9),  Ontario,  amending  the  Acts  respecting 
Division  Courts,  provide  that  all  judgments  in  the  Division  Courts  shall  have  and  continue 
to  have  the  same  force  and  effect  as  judgments  of  courts  of  record.  Provisions  are  made 
for  the  entry  of  final  judgments  by  the  clerk  where  the  claim  is  not  disputed,  and  proceed- 
ings for  the  garnishment  of  debts  are  provided  for.  It  will  be  thus  seen  that  the  jurisdic- 
tion of  the  courts  presided  over  by  the  Stipendiary  Magistrates  of  the  three  districts  above 
mentioned,  was,  before  the  passing  of  the  Act  now  under  consideration,  practically  as  ex- 
tensive as  the  jurisdiction  of  the  various  division  courts  in  the  Province,  and  in  some  cases 


was  more  extensive.  The  present  Act  does  not  therefore  seem  to  extend  to  any  substan- 
tial extent  the  jurisdiction  previously  possessed  by  those  courts. 

The  section  now  under  consideration  however,  not  only  declares  that  the  Stipendiary 
Magistrate  as  Division  Court  Judge,  shall  have  the  like  jurisdiction  and  powers  as  are  now 
possessed  by  the  County  Court  Judges  in  Division  Courts  in  counties,  but  goes  on  to  pro- 
vide that  the  provisions  of  law  from  time  to  time  in  force  in  Ontario  relating  to  the  Divi- 
sion Courts  in  counties  and  the  officers  thereof,  etc.,  shall  apply  to  the  Division  Courts  of 
these  districts.  This  provision  is,  I  think,  objectionable,  inasmuch  as  although  it  may 
be  quite  within  the  legislative  authority  of  Ontario  to  increase  the  jurisdiction  of  the  Divi- 
sion Courts  in  counties,  as  such  courts  are  now  presided  over  by  Judges  appointed  by  the 
Dominion,  yet  their  jurisdiction  might  be  increased  to  an  extent  that  might  be  objection- 
able in  the  case  of  these  District  Division  Courts,  the  Judges  of  which  are  appointed  by 
Ontario.  Were  the  section  united  in  its  operation  to  the  jurisdiction  and  power,  etc.,  of  the 
County  Court  Judges  in  Division  Courts  and  counties  as  now  existing,  I  would  not,  for 
the  reasons  above  mentioned,  recommend  any  interference  with  the  Act. 

I  recommend  however,  that  the  attention  of  the  Lieutenant-Governor  be  called  to  the 
objection  referred  to,  with  a  request  that  his  Government  may  promote,  at  the  next  session, 
and  before  the  time  expires  for  determining  as  to  the  disallowance  of  the  Act,  amendatory 
legislation. 


Copy  of  a  Report  of  a  Committee  of  the  Honourable  the  Privy  Council,  approved  by 
His  Excellency  the  Governor-General  in  Council  on  the  the  12th  February,  1880. 

The  Committee  have  had  under  consideration  a  report  dated  20th  January,  1880j 
from  the  Honourable  the  Minister  of  Justice  upon  an  Act  passed  by  the  Legislature  of 
the  Province  of  Ontario  at  its  last  session,  intituled,  "An  Act  respecting  the  Adminstra- 
tion  of  Justice  in  the  Northerly  and  Westerly  parts  of  Ontario." 

In  concluding  his  report,  the  Minister  submits  whether  this  Act,  which  seems  to  en- 
croach upon  the  powers  of  the  Dominion  Government  with  respect  to  the  appointment  of 
Judges,  and  which  goes  far  beyond  any  previous  Act  of  a  similar  character,  should  be  disal- 
lowed notwithstanding  that  other  Acts  equally  objectionable  on  principle,  but  less  objection- 
able in  degree,  have  been  left  to  their  operation ;  and  he  states  that,  in  his  opinion,  the  Act 
should  be  disallowed,  unless  the  same  be  repealed  within  the  time  for  disallowance. 

The  Committee  concur  in  the  opinion  above  stated,  and  submit  the  same  for  Your 
Excellency's  appproval. 

Certified. 

(Signed)         J.  0.   Cote, 

Clerk,  P.  C. 


Ottawa,  14th  February,  1880. 

Sir, — I  am  directed  to  transmit  to  you  herewith  for  the  information  of  His  Honour 
the  Lieutenant-Governor  of  Ontario,  a  copy  of  an  order  of  His  Excellency  the  Governor- 
General  in  Council  on  the  subject  of  an  Act  passed  by  the  Legislature  of  that  Province  at 
its  last  session,  intituled  "An  Act  respecting  the  Administration  of  Justice  in  the  North- 
erly and  Westerly  Parts  of  Ontario." 

I  have  the  honour  to  be,  Sir, 

Your  obedient  servant, 

(Signed)  Edward  J.   Langevin, 


Under-Secretary  of  State. 


The  Honourable  the  Provincial  Secretary, 

Toronto. 
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Ottawa,  17th  February,  1880. 

Sir, — With  reference  to  my  letter  of  the  14th  instant,  I  am  directed  to  transmit  to 
you  herewith  for  the  information  of  His  Honour  the  Lieutenant-Governor  of  Ontario,  a 
copy  of  a  report  of  the  Minister  of  Justice  and  of  its  appendices,  A,  B,  C,  on  the  subject 
of  the  Act  passed  by  the  Legislature  of  Ontario  at  its  last  session,  intituled  "An  Act 
respecting  the  Administration  of  Justice  in  the  Northerly  and  Westerly  Boundaries  of 
Ontario." 

I  have  the  honour  to  be,  Sir, 

Your  obedient  servant, 

(Signed)         Edward  J.  Langevin, 

Under-Secretary  oj  State. 

Tlie  Honourable  the  Provincial  Secretary, 

Toronto. 


Ottawa,  13th  March,  1880. 

Sir, — Adverting  to  the  letters  of  Mr.  Under-Secretary  Langevin  to  the  Honourable 
the  Provincial  Secretary  of  Ontario,  under  date  the  14th  and  17th  ultimo,  and  their  re- 
spective enclosures,  I  have  the  honour  to  request  that  you  will  inform  me  whether  your 
Government  intends  to  address  to  this  Government  any  communication  with  reference  to 
the  Act,  cap.  19,  42  Yic.  (1879)  <;An  Act  respecting  the  Administration  of  Justice  in 
the  Northerly  and  Westerly  Parts  of  Ontario." 

I  have  the  honour  to  be,  Sir, 

Your  obedient  servant, 

(Signed)         J.   C.  Aikins, 

Secretary  of  State. 

His  Honour  the  Lieutenant-Governor  of  Ontario, 

Toronto. 


Government  House, 

Toronto,  15th  March,  1880. 

Sir, — I  have  the  honour  to  transmit  herewith  for  the  information  of  His  Excellency 
the  Governor-General  in  Council  a  copy  of  an  Order  in  Council  approved  by  me  this  day, 
together  with  the  annual  report  of  the  Honourable  the  Attorney-General  with  respect  to 
the  despatch  of  the  Under-Secretary  of  State,  dated  14th  February  last,  having  reference 
to  an  Act  of  the  Legislature  of  Ontario,  entitled  "An  Act  respecting  the  Administration 
of  Justice  in  the  Northerly  and  Westerly  Parts  of  Ontario,"  being  42  Victoria,  chapter  19. 

I  have  the  honour  to  be,  Sir, 

Your  obedient  servant, 

D.  A.   Macdonald, 

Lieutenant-  Governor. 
The  Honourable  the  Secretary  of  State, 

Ottawa. 
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Copy  of  an  Order  in  Council  approved  by  His  Honour  the  Lieutenant-Governor,  the  15th 
day  of  March,  A.D.,  1880. 

The  Committee  of  Council  advise  that  Your  Honour  do  approve  of  the  annexed  re- 
port of  the  Honourable  the  Attorney-General  with  respect  to  a  despatch  of  the  Under- 
Secretary  of  State,  dated  the  14th  day  of  February,  having  reference  to  an  Act  of  the 
Legislature  of  Ontario,  entitled  "An  Act  respecting  the  Administration  of  Justice  in  the 
Northerly  and  Westerly  Parts  of  Ontario,"  being  42  Victoria,  Chapter  19. 

Certified. 

(Signed)         J.  G.  Scott, 

Clerk  Executive  Council, 

Ontario. 


The  undersigned  respectfully  submits  the  following  observations  on  a  despatch  of 
the  Under-Secretary  of  State,  dated  the  14th  day  of  February  ultimo,  transmitting  a  copy 
of  an  Order  of  His  Excellency  the  Governor-General  in  Council,  concurring  in  a  Report 
of  the  Honourable  Minister  of  Justice,  wherein  it  is  stated,  that,  in  the  opinion  of  the 
Minister,  an  Act  passed  by  the  Legislature  of  this  Province  at  its  last  session,  entitled 
"  An  Act  respecting  the  Administration  of  Justice  in  the  Northerly  and  Westerly  Parts 
of  Ontario,"  should  be  disallowed,  unless  the  same  were  repealed  within  the  time  for  dis- 
allowance. The  undersigned  has  also  had  under  consideration  a  copy  of  the  said  report, 
transmitted  in  a  subsequent  despatch,  dated  the  17th  day  of  February. 

The  objections  suggested  to  the  Act,  in  the  Report  of  the  Minister  of  Justice, 
are  these: — 

(1)  That  the  Act  is  "based  on  the  assumption  that  the  award  of  the  Right  Honour- 
able Sir  Edward  Thornton,  the  Honourable  Sir  Francis  Hincks,  and  the  late  Chief  Jus- 
tice Harrison,  respecting  the  Northerly  and  Westerly  Boundaries  of  Ontario,  settles  such 
Boundaries ;"  and  (2)  that  (independently  of  that  question)  the  Act  "  seems  to  encroach 
upon  the  powers  of  the  Dominion  Government,  with  respect  to  the  appointment  of 
Judges,  and  goes  far  beyond  any  previous  Act  of  a  similar  character." 

With  respect  to  the  first  objection,  it  is  matter  of  profound  disappointment  that,  after 
the  exhaustive  investigation  which  the  question  of  our  Northerly  and  Westerly  Boundaries 
received,  and  the  unanimous  decision,  eighteen  months  ago,  by  the  distinguished  and  able 
gentlemen  selected  as  arbitrators,  the  Government  of  the  Dominion  is  not  yet  prepared  to 
abide  by  the  award,  or  to  recognize  the  just  rights  of  the  Province  which  the  award  estab- 
lished ;  but  the  Honourable  the  Minister  of  Justice  appears  to  have  overlooked  that  the 
Act  in  question  (while  making  no  allusion  whatever  to  the  award)  assumes  no  more  with 
regard  to  the  extent  of  our  territory  than  that  we  have  some  territory  west  of  "a  line 
known  as  the  provisional  westerly  boundary  line  of  Ontario,"  and  some  territory  north 
"  of  the  height  of  land  separating  the  waters  which  flow  into  Hudson's  Bay  from  those 
which  flow  into  Lake  Superior  and  the  Georgian  Bay."  Now,  independently  of  a  mass 
of  other  proofs  in  favour  of  Ontario's  claim,  our  right  to  territory  as  far  west  as  the 
Lake  of  the  Woods,  and  as  far  north  as  the  boundary  or  shore  of  Hudson's  Bay,  is  de- 
monstrated by  the  terms  of  the  Royal  commissions,  from  the  27th  December,  1774,  to 
Sir  Guy  Carleton,  Captain-General  and  Governor-in-Chief  of  the  Province  of  Quebec,  and 
the  subsequent  commissions  to  successive  Governors-General,  to  the  commission  to  Lord 
Elgin,  of  the  1st  October,  1846,  being  the  last  of  the  commissions  to  our  Governors-Gen- 
eral which  contained  boundary  line  descriptions.  There  is  far  more  reason  for  maintain- 
ing that  the  award  gave  us  too  little,  than  for  maintaining  that  it  gave  us  too  much  ;  and 
it  gave  us  considerably  less  than  Dominion  Ministers  had  claimed  before  the  purchase  of 
the  rights  of  the  Hudson's  Bay  Company.  The  Minister  of  Justice  does  not,  however, 
advise  the  disallowance  of  the  Act  on  this  ground,  but  advises  its  disallowance  upon  the 
ground  of  the  other  objection  which  he  suggests,  namely,  that  the  Act  "seems  to  encroach 
upon  the  powers  of  the  Dominion  Government  with  respect  to  the  appointment  of  Judges, 
and  goes  far  beyond  any  previous  Act  of  a  similar  character." 
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The  undersigned  is  respectfully  of  opinion  that  this  objection  has  arisen  from  inad- 
vertence, as  he  will  now  proceed  to  shew. 

The  Minister  refers  altogether  to  the  6th  section  of  the  Act,  and  to  the  jurisdiction 
which  it  confers  on  the  District  Court  of  Algoma, — "a  Court,"  he  observes,  "the  Judge 
of  which  is  appointed  by  the  Lieutenant-Governor,  and  the  salary  and  allowances  of  whom 
are  fixed  by  the  Provincial  Legislature."  Now,  the  fact  is,  that  by  the  British  North 
America  Act,  it  is  provided  that  the  Governor-General  has  the  appointment  of  the 
Judges,  not  only  of  Superior  and  County  Courts,  but  of  District  Courts  also;  and  the 
100th  section  provides  that  the  salaries  and  allowances  of  the  Judges  of  District  Courts 
are.  like  those  of  the  Superior  and  County  Court  Judges,  to  be  fixed  and  provided  by 
the  Parliament  of  Canada.  These  sections  have  always  been  held  to  apply  to  the  Judge 
of  the  District  Court  of  Algoma ;  and  accordingly,  ever  since  Confederation,  his  salary 
has  been  provided  by  the  Parliament  of  Canada,  and  not  by  this  Province.  The  present 
Judge  was  appointed  previous  to  Confederation ;  and  it  has  not  before  been  suggested 
that  the  Lieutenant-Governor  has  the  power  of  appointing  his  successor,  or  that  the  Pro- 
vincial Legislature  has  anything  to  do  with  his  salary  or  allowances.  The  undersigned 
respectfully  submits  that  there  is  no  ground  whatever  for  either  suggestion. 

The  Minister  refers  also  to  the  10th,  14th,  and  15th  sections  of  our  Act.  The  14th 
section  relates  to  the  costs  in  the  District  Court ;  and  the  10th  and  15th  provide  for  the 
appointment  of  certain  additional  officers  for  the  transaction  of  the  business  of  the  same 
Court ;  namely,  a  Deputy  Clerk  and  a  Sheriff.  The  undersigned  assumes  that  the  right 
of  the  Province  to  pass  these  sections  was  not  intended  to  be  questioned  by  the  Minister 
or  by  the  Dominion  Government. 

The  only  other  suggested  encroachment  "  upon  the  powers  of  the  Dominion  Govern- 
ment with  respect  to  the  appointment  of  Judges,"  is,  the  jurisdiction  which  the  Act  gives 
to  Stipendiary  Magistrates,  these  officers  being  appointed  by  the  Lieutenant-Governor. 
The  Minister  observes  that  several  of  the  Provinces  "  of  Canada  have,  since  Confedera- 
tion, provided  for  the  appointment  of  officers  called  Magistrates,  Stipendiary  Magistrates, 
Commissioners,  etc.,  and  have  given  to  these  officers  certain  judicial  functions."  As  il- 
lustrative of  this  statement,  the  Minister  refers  to  an  Act  of  the  Legislature  of  British 
Columbia,  respecting  the  Gold  Commissioner's  Court  in  that  Province ;  which  Act  pur- 
ported to  give  to  the  Gold  Commissioner,  who  was  a  local  officer  to  be  appointed  by  the 
Lieutenant-Governor,  very  extensive  jurisdiction  in  civil  matters.  But,  as  respects  this 
Province,  the  office  of  Stipendiary  Magistrate  was  not  created  since  Confederation,  but 
had  existed  under  our  laws  for  many  years  previously.  These  officers  are  for  unorganized 
tracts,  where  the  population  is  too  sparse  and  the  transactions  are  too  limited  to  require 
or  justify  the  holding  of  Courts  of  Assize  or  County  Courts;  and  the  object  or  policy 
was,  and  is,  to  provide  by  such  means  for  the  due  administration  of  justice  in  such  terri- 
tories until  the  population  and  transactions  should  become  such  as  to  require  and  justify 
other  judicial  arrangements.  Under  the  law  in  force  for  this  purpose  at  the  time  of  Con- 
federation (C.  S.  U.  C,  chap.  128),  a  Stipendiary  Magistrate  had  part  of  the  jurisdiction 
which,  in  the  more  settled  portions  of  the  Province,  belonged  to  County  Court  Judges,  and 
part  of  that  which,  in  the  more  settled  portions,  belonged  to  the  Superior  Courts.  By  the 
13th  section  of  the  Act,  Stipendiary  Magistrates  were  authorized  to  hold  Division  Courts, 
which,  elsewhere  in  the  Province,  were  held  by  County  Court  Judges ;  and  by  the  23rd 
section,  jurisdiction  was  given  to  them  in  all  personal  actions  (save  as  thereinafter  ex- 
cepted) where  the  debt  or  damages  did  not  exceed  $100.  In  Division  Courts  presided 
over  by  County  Court  Judges  (C.  S.  U.  C,  chap.  19,  sec.  55),  it  was  only  as  to  claims  and  de- 
mands of  a  specified  kind  that  the  jurisdiction  existed  to  try  cases  of  that  amount ;  while 
in  other  personal  actions,  the  jurisdiction  was  confined  to  cases  where  the  debt  or  dam- 
ages claimed  did  not  exceed  $40.  By  the  74th  and  75th  sections  of  C.  S.  U.  C,  chap.  128,  a 
Stipendiary  Magistrate  had  jurisdiction,  by  consent  of  parties,  to  refer  to  arbitration  mat- 
ters in  dispute,  "within  the  jurisdiction  of  the  Court  as  to  subject  matter,  but  irrespec- 
tive of  amount,  if  not  exceeding  $800  ;"  the  arbitration  to  be  "to  such  persons  and  in 
such  manner,  and  in  such  terms,  as  he  may  think  reasonable  and  just."  The  Stipendiary 
Magistrate  had  jurisdiction  also  to  set  aside  the  award,  or  to  enforce  it  as  a  judgment  of 
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his  Court,  an  authority  which,  in  the  case  of  so  large  an  amount,  belonged,  elsewhere  in 
the  Province,  to  a  Superior  Court  or  Judge  only. 

Such  was  the  jurisdiction  of  these  temporary  officers  when  the  British  North  America 
Act  was  passed ;  and  yet,  their  appointment,  or  the  duty  of  providing  for  their  salaries 
and  allowances,  was  not  given  to  the  Dominion  authorities,  and  therefore  fell  to  the  Prov- 
ince. Whether,  if  the  office  were  a  new  one,  unknown  before  Confederation,  or  if  a 
Stipendiary  Magistrate  had  by  law  before  Confederation  no  part  of  the  jurisdiction 
which  was  exercised  elsewhere  by  Judges  of  the  Superior  or  District  or  County  Courts, 
the  Legislature  would  have  had  jurisdiction  to  create  the  office,  or  to  give  to  the  holder 
of  it  the  jurisdiction  mentioned,  is  another  question  altogether ;  but  it  is  plain,  under 
the  British  North  America  Act,  that,  as  respects  our  distant  outlying  and  sparsely  popu- 
lated territories,  it  is  no  encroachment  on  Dominion  authority  to  assign  to  Stipendiary 
Magistrates  some  of  the  authority  belonging  elsewhere  in  the  Province  to  Courts  the 
appointment  of  whose  Judges,  and  payment  of  whose  salaries,  are  given  to  the  Dominion. 
Before  Confederation,  the  provisions  of  the  Act  last  mentioned  were  in  operation  in 
the  District  of  Nipissing.  Immediately  afterwards,  the  opening  up  and  partial  settlement  of 
Muskoka  and  Parry  Sound  rendered  desirable  the  extension  of  the  same  provisions  to 
these  territories.  This  could,  under  the  Act,  have  been  legally  done  by  proclamation  of 
the  Lieutenant-Governor,  without  further  legislation ;  but  an  Act  of  the  Legislature  in 
each  case  was  preferred,  and  was  passed  (31  Vic,  chap.  35  ;  33  Vic,  chap.  24).  Subse- 
quently, similar  provisions  were  in  the  same  way  extended  to  Thunder  Bay,  by  34  Vic, 
chap.  4.  These  statutes  were  passed  by  the  first  Legislature  of  Ontario,  and  while  the 
late  Honourable  John  Sandfield  Macdonald  was  Attorney-General  of  Ontario,  and  Sir 
John  A.  Macdonald  was  Minister  of  Justice.  The  report  on  the  Act  now  in  question 
does  not  name  these  Acts,  but  names  a  subsequent  Act  of  Ontario,  passed  in  1877,  by 
which  similar  provisions  had  been  applied  to  the  Provisional  County  of  Haliburton. 

With  reference  to  these  Acts,  it  may  be  observed  here,  that  the  legislation  of  the  Par- 
liament of  Canada  respecting  Keewatin  and  the  North-West  Territory,  shews  that  the  Par- 
liament of  the  Dominion  agrees,  as  well  with  the  Parliament  of  the  old  Province  of  Can- 
ada, as  with  the  Legislature  of  Ontario  in  1868,  1869,  1871,  and  1877,  that  exceptional 
legislation  is  required  for  territories  so  thinly  populated  as  those  in  question.  The  juris- 
diction which  the  Ontario  Act  of  last  session  conferred  upon  the  Stipendiary  Magistrates 
therein  mentioned  is  not  nearly  so  great  as  that  conferred  by  Dominion  Statutes  upon 
similar  Magistrates  in  the  territories  of  the  Dominion. 

The  undersigned  further  respectfully  submits,  that,  as  the  administration  of  Justice 
in  the  Province,  including  the  constitution,  maintenance,  and  organization  of  Provincial 
Courts,  belongs  exclusively  to  the  Provincial  Legislature,  it  is  to  this  Province  alone  that 
the  right  belongs  of  determining  what  the  extent,  from  time  to  time,  should  be  of  the 
jurisdiction  of  these  temporary  officers.  The  Act  in  question,  however,  did  not  extend 
their  jurisdiction  in  our  undisputed  territory  in  case  of  money  demands,  but  merely  gave 
a  much  needed  authority  in  a  few  other  matters  as  to  which  otherwise  the  people  would 
have  no  practicable  remedy.  Thus  the  19th  section  gave  to  the  Stipendiary  Magistrates 
the  authority  which  is  conferred  upon  County  Court  Judges  elsewhere  by  the  statute  re- 
specting over-holding  tenants,  an  authority  ordinarily  exercised  by  those  Judges  in  Cham- 
bers. A  reference  to  E,  S.  O.,  chap.  137,  sec.  3,  will  shew  that  this  jurisdiction  only  ex- 
ists where  tenants  over-hold  without  colour  of  right,  and  the  6th  section  provides  for  the 
action  taken  being  subject  to  the  supervision  of  the  superior  Courts. 

With  respect  to  any  territory  which  Ontario  may  have  west  of  the  provisional  boun- 
dary line  or  north  of  the  height  of  land,  the  jurisdiction  given  to  the  Stipendiary  Magis- 
trate sitting  in  a  Division  Court  is  by  the  8th  section  increased  from  $100  to  $200  in 
certain  classes  of  cases,  namely,  in  suits  relating  to  debt  contract  and  covenant,  or  to 
$400,  where  the  amount  is  ascertained  by  the  signature  of  the  defendant ;  provided,  how- 
ever, that  the  contract  or  covenant  was  made  within  the  limit  for  which  the  Court  is 
held,  or  provided  the  cause  of  action  arose  therein,  or  the  defendant  resides  therein.  The 
purchasing  power  of  $200  in  this  territory  now  is  less  than  of  $100  when  that  sum  was 
named.  Jurisdiction  is  also  given  in  minor  cases  between  landlord  and  tenant,  and  in 
replevin,  where  the  value  of  the  goods  claimed  does  not  exceed  $100  ;  an  appeal  is  provided 
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for  from  the  decision  of  the  Magistrate  where  the  amount  claimed  is  $200  or  upwards,  or 
where  title  to  land  or  other  corporeal  property  is  in  question  (section  1 6,  sub-section  4)  ; 
and,  on  the  other  hand,  various  matters  are  excluded  from  the  jurisdiction  of  the  Magis- 
trate, namely,  actions  for  gambling  debts,  for  spirituous  or  malt  liquors,  for  malicious 
prosecution,  libel,  slander,  criminal  conversation,  seduction,  or  breach  of  promise  of  mar- 
riage, and  actions  against  a  Justice  of  the  Peace  for  anything  done  by  him  in  the  execu- 
tion of  his  office,  if  he  objects  thereto.  These  provisions  shew  that  the  Legislature  has 
carefully  refrained  from  trusting  to  the  decision  of  the  Stipendiary  Magistrate  matters 
likely  to  be  of  an  important  nature,  and  has  guarded  the  rights  of  parties  by  providing  a 
convenient  mode  of  appeal  where  the  money  or  property  in  question  appears  sufficient  to 
justify  an  appeal. 

These  considerations  make  it  plain  that  the  present  Act  bears  no  analogy  to  the 
British  Columbia  Act,  which  purported  to  confer  upon  Mining  Courts  jurisdiction  in  all 
personal  actions  arising  within  the  limits  of  their  respective  districts. 

The  undersigned  trusts  that,  in  view  of  these  considerations,  the  Government  of 
Canada  will  perceive  that  the  Act  in  question  is  not  objectionable  on  any  ground  urged 
against  it,  and  that  its  disallowance  is  not  necessary,  and  would  not  under  all  the  circum- 
stances be  a  proper  exercise  of  Dominion  authority. 

The  despatch  was  received  when  the  recent  session  of  the  Legislature  was  far  ad- 
vanced, and  it  appeared  necessary  therefore  to  provide  at  once  for  the  contingency  of  the 
disallowance,  it  being  assumed  that  the  Dominion  Government,  in  common  with  the  Prov- 
ince, felt  and  would  recognize  the  propriety  of  some  provision  being  made  for  the  admin- 
istration of  justice,  instead  of  the  territory  in  question  being  left  to  utter  lawlessness  and 
anarchy.  A  new  Act  was  accordingly  passed,  which  is  not  to  go  into  effect  unless  and 
until  the  former  Act  is  disallowed.  The  new  Act  confines  the  jurisdiction  of  the  Stipen- 
diary Magistrates  as  regards  subject  matter  and  amount  to  the  limits  provided  for  by  the 
law  in  force  before  Confederation,  and  avoids  any  disputable  reference  to  the  extent  of 
the  territory  within  which  the  Act  is  to  operate,  leaving  that  question  to  be  wholly  de- 
termined, as  may  be,  by  the  law  and  the  right. 

As  the  territory  in  dispute  is  included  in  the  territory  which  the  Province  of  Canada 
before  Confederation  claimed  as  part  of  Canada,  and  therefore  of  Canada  West,  or  Upper 
Canada  j  and  in  the  territory  to  which  the  Dominion,  through  its  Ministers,  after  Confed- 
eration, and  until  the  purchase  from  the  Hudson's  Bay  Company,  made  the  same  claim, 
and  on  the  same  grounds;  and  which  territory  the  Province  of  Ontario  continued  after- 
wards to  claim ;  and  as  the  territory,  still  it  seems  in  dispute,  was  eighteen  months  ago 
solemnly  awarded  to  the  Province  as  its  rightful  property  by  the  unanimous  decision  of 
three  Arbitrators  of  the  highest  character  and  competency,  who  had  been  mutually  chosen 
by  the  two  Governments,  it  is  obvious  that  the  prima  facie  right  to  the  territory,  if  not 
(as  we  insist)  the  certain  and  absolute  right,  is,  and  must  be  taken  to  be,  in  Ontario ;  and 
it  is  the  consequent  obvious  duty  of  the  Province  to  make  such  reasonable  provision  as 
may  be  practicable  for  the  administration  of  justice  among  the  population  of  the  territory. 
The  dispute  or  delay  on  the  part  of  the  Dominion  with  respect  to  the  award  causes  uncer- 
tainty and  its  daily  increasing  and  grave  evils  in  connection  with  the  administration  of 
justice  ;  and  if  the  dispute  or  delay  is  to  continue,  the  undersigned  is  respectfully  of 
opinion  that  the  evils  referred  to,  which  all  must  regret,  will  be  intensified  by  the  disal- 
lowance of  the  Provincial  legislation,  and  that  their  removal,  or  partial  removal,  calls  rather 
for  provisional  legislation  by  the  Dominion  (without  prejudice  to  the  matter  in  dispute), 
expressly  giving  to  the  laws  of  Ontario  and  its  officers  authority  in  the  territory,  pending 
the  dispute  by  the  Dominion,  or  pending  the  settlement  and  recognition  of  the  true 
boundaries. 

The  undersigned  respectfully  recommends  that,  in  case  the  views  which  the  under- 
signed has  expressed  are  concurred  in  by  His  Honour  in  Council,  a  copy  of  this  Report  be 
forthwith  transmitted  to  the  Secretary  of  State,  with  a  copy  of  the  Act  passed  on  the  sub- 
ject at  the  recent  session  of  the  Legislature. 

(Signed)         O.  Mowat, 

March  18th,  1880. 
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Ottawa,  17th  March,  1880 


I  have  the  honour  to  report — That,  under  the  Order  in  Council  of  the  12th  February, 
respecting  an  Act  passed  by  the  Legislature  of  Ontario  at  its  session  of  1879,  intituled 
"  An  Act  respecting  the  Administration  of  Justice  in  the  Northerly  and  Westerly  Parts 
of  Ontario,"  it  was  provided  that,  unless  the  same  were  repealed  within  the  time  for  dis- 
allowance, it  should  be  disallowed. 

A  copy  of  my  Report,  and  of  the  Order  in  Council  passed  thereon,  were  transmitted 
in  due  course  to  the  Ontario  Government.  A  reply  has  just  now  been  received,  from 
which  it  would  appear  that  the  Act  has  not  been  repealed,  but  that  another  Act,  making 
provision  for  the  administration  of  justice  in  the  locality,  has  been  passed,  but  which  Act 
is  not  to  go  into  operation  unless  and  until  the  Act  now  under  consideration  be  disallowed. 

The  Attorney- General  of  Ontario  states,  that  "the  new  Act  confines  the  jurisdiction 
of  Stipendiary  Magistrates  as  regards  subject  matter,  and  amount,  to  the  limits  provided 
for  by  the  law  in  force  before  Confederation,  and  avoids  any  disputable  reference  to  the 
extent  of  the  territory  within  which  the  Act  is  to  operate,  leaving  that  question  to  be 
wholly  determined  as  may  be  by  the  law  and  the  right." 

I  have  not  yet  had  an  opportunity  of  seeing  this  Act,  and  therefore  pass  no  opinion 
with  respect  to  it.     It  will  have  to  be  considered  and  reported  upon  in  the  usual  way. 

Pursuant  to  the  provisions  of  the  Order  in  Council  of  the  12th  February,  I  think 
the  Act  passed  by  the  Legislature  of  the  Province  of  Ontario,  first  above  referred  to 
should  be  disallowed,  and  I  recommend  accordingly. 

Before  closing  this  report  I  desire  to  refer  to  some  of  the  fremarks  of  the  Attornev- 
General  of  Ontario  with  respect  to  the  Act. 

In  my  previous  report  I  pointed  out  two  grounds  upon  which  it  was  necessary  to  take 
action  with  respect  to  the  allowance  or  disallowance,  the  first  being  on  account  of  its  as- 
suming to  make  provision  for  the  administration  of  justice  over  territory  the  right  of 
Ontario  to  which  is  not  admitted  by  this  Government ;  the  second  was,  that  the  Act 
encroached  upon  the  powers  of  the  Dominion  Government  with  respect  to  the  appoint- 
ment of  Judges. 

It  is  unnecessary  to  reply  to  the  arguments  adduced  by  the  Attorney-General  with 
respect  to  the  boundaries  of  Ontario,  as  any  discussion  thereon  upon  a  reference  of  this 
kind  would  seem  to  be  inopportune. 

With  respect  to  the  second  ground,  however,  the  Attorney-General  points  out  that 
the  provisions  respecting  the  "  District  Court "  referred  to  in  the  Act  were  intended  to  apply 
only  to  the  Court  presided  over  by  the  Judge  resident  in  Sault  Ste.  Marie,  who  received 
his  appointment  before  Confederation,  and  whose  successor  would  have  to  be  appointed 
by  the  Governor-General,  and  that  the  provisions  respecting  this  Court  do  not  apply  to 
the  Court  presided  over  by  the  Stipendiary  Magistrates  referred  to  in  the  Act. 

In  this  view,  so  much  of  the  Act  as  relates  to  that  District  Court  would  not  seem  to 
be  open  to  the  same  objections  as  those  portions  which  refer  to  the  Stipendiary  Magis- 
trates, but  the  objections  pointed  out  in  my  previous  report  to  those  portions  of  the  Act 
which  refer  to  the  Stipendiary  Magistrates  and  the  Courts  presided  over  by  them  still 
remain,  and  of  themselves,  in  my  opinion,  would  warrant  the  disallowance  of  the  Act. 

The  Attorney-General  remarks  in  referring  to  the  disputed  boundary  question,  that 
"  the  Minister  of  Justice  does  not,  however,  advise  the  disallowance  of  the  Act  on  this 
account,  but  advises  its  disallowance  upon  the  grounds  of  the  other  objection  which  he 
suggests,  namely,  that  the  Act  seems  to  encroach  upon  the  powers  of  the  Dominion 
Government  with  respect  to  the  appointment  of  Judges." 

It  would  seem  immaterial  upon  which  of  the  two  grounds  the  disallowance  was 
recommended  ;  but  I  would  point  out  that  the  recommendation  in  my  report  was  a  gen- 
eral one,  and  was  not  confined  to  either  ground. 

(Signed)         Jas.  McDonald, 

Minister  of  Justice. 
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Government  House, 

Ottawa,  Monday,  22nd  day  of  March,  1880. 

Present — His  Excellency  the  Governor-General  in  Council. 

Whereas,  the  Lieutenant-Governor  of  the  Province  of  Ontario,  with  the  Legislative 
Assembly  of  that  Province,  did,  on  the  11th  day  of  March,  1879,  pass  an  Act  (chapter 
19)  intituled  "  An  Act  respecting  the  Administration  of  Justice  in  the  Northerly  and 
Westerly  Parts  of  Ontario  ;" 

And  Whereas,  the  said  Act  has  been  laid  before  the  Governor-General  in  Council, 
together  with  a  Report  from  the  Minister  of  Justice,  setting  forth  that  he  is  of  opinion 
that  it  was  not  competent  for  the  Legislature  of  the  Province  of  Ontario  to  pass  such 
Act,  and  therefore  recommending  that  the  said  Act  should  not  receive  the  confirmation 
of  the  Governor-General  ; 

His  Excellency  the  Governor-General  has  thereupon  this  day  been  pleased,  by  and 
with  the  advice  of  his  Privy  Council,  to  declare  his  disallowance  of  the  said  Act,  and  the 
same  is  hereby  disallowed  accordingly  ; 

Whereof  the  Lieutenant-Governor  of  the  Province  of  Ontario,  and  all  other  persons 
whom  it  may  concern,  are  to  take  notice  and  govern  themselves  accordingly. 

J.  0.  Cote, 

Clerk  Privy  Council. 


I,  Sir  John  Douglas  Sutherland  Campbell,  commonly  called  the  Marquis  of  Lome, 
Governor-General  of  Canada,  do  hereby  certify  that  the  Act  passed  by  the  Legislature  of 
Ontario  the  11th  day  of  March,  1879,  (Chapter  19)  intituled  "An  Act  respecting  the 
Administration  of  Justice  in  the  Northerly  and  Westerly  Parts  of  Ontario,"  was  received 
by  me  on  the  26th  day  of  March,  1879. 

Given  under  my  hand  and  seal  this  twenty-second  day  of  March,  1880. 

(Signed)  Lorne. 

[Seal.] 


Ottawa,  22nd  March,  1880. 

Sir, — I  have  the  honour  to  transmit  to  you  herewith  for  the  information  of  your 
Government  an  Order  of  His  Excellency  the  Governor-General  in  Council  disallowing  an 
Act  passed  by  the  Legislature  of  the  Province  of  Ontario  on  the  11th  day  of  March, 
1879,  (Chapter  19)  intituled  "An  Act  respecting  the  Administration  of  Justice  in  the 
Northerly  and  Westerly  Parts  of  Ontario." 

I  have  the  honour  to  be,  Sir, 

Your  obedient  Servant, 

J.    C.    AlKINS, 

Secretary  oj  State. 
His  Honour  the  Lieutenant-Governor  of  Ontario, 

Toronto. 


Government  House, 

Toronto,  25th  March,  1880. 

Sir, — Adverting  to  your  letter  of  the  22nd  March  forwarding  an  Order  of  His  Ex- 
cellency the  Governor-General  in  Council,  disallowing  an  Act  passed  by  the  Legislature 
of  this  Province  on  the  11th  instant,  intituled  "An  Act  respecting  the  Administration  of 
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Justice  in  the  Northerly  and  Westerly  Parts  of  Ontario,"  I   have  the  honour  to  request 
you  to  forward  to  me  a  copy  of  the  Beport  of  the  Minister  of  Justice  therein  alluded  to. 

I  have  the  honour  to  be,  Sir, 

Your  obedient  servant, 
(Signed)  D.  A.   Macdonald, 

Lieutenan  t-Governor. 
The  Honourable  the  Secretary  of  State,  Canada, 

Ottawa. 


Ottawa,  30th  March,  1880. 

Sir, — In  compliance  with  the  request  contained  in  your  despatch  of  the  25th  instant, 
I  have  the  honour  to  transmit  to  you  herewith  a  copy  of  the  Keport  of  the  Honourable 
the  Minister  of  Justice  upon  which  the  Order  of  His  Excellency  the  Governor-General 
of  the  22nd  instant,  disallowing  tne  Act  of  the  Legislature  of  the  Province  of  Ontario, 
entitled  "  An  Act  respecting  the  Administration  of  Justice  in  the  Northerly  and  West- 
erly Parts  of  Ontario,"  was  passed. 

I  have  the  honour  to  be,  Sir, 

Your  obedient  servant, 

(Signed)  J.    C.    Aikins, 


His  Honour  the  Lieutenant-Governor  of  Ontario. 


Secretary  of  State. 


Toronto,  April  23rd,  1880. 

Dear  Sir, — Since  our  conversation  at  Ottawa  with  reference  to  the  steps  to  be  taken 
for  the  administration  of  justice  in  the  disputed  territory  in  the  North- West,  I  have  given 
to  the  matter  some  further  consideration,  and  as  your  Government  is  not  yet  prepared  to 
concede  our  right  to  the  territory,  I  have  drafted  a  Bill,  which  I  send  herewith,  embody- 
ing the  provisions  which  seem  to  me  necessary  or  desirable  for  the  government  of  the  ter- 
ritory in  the  meantime. 

The  Supreme  Court  has  decided  that  your  Parliament  has  power  to  pass  a  prohibitory 
liquor  law,  and  I  presume  it  is  of  special  importance  that  no  intoxicating  liquors  should 
be  sold  along  the  line  of  the  Pacific  Railway.  Your  claim  to  the  territory  up  to  the 
meridian  of  the  confluence  of  the  Ohio  and  Mississippi  implies  a  claim  that  the  Keewatin 
law  as  to  intoxicants  extends  to  that  meridian  ;  but  as  by  the  decision  of  the  Supreme 
Court  you  have  power  to  make  that  law  or  a  similar  law  applicable,  whether  your  claim 
to  the  territory  is  well  founded  or  not,  I  suggest  an  enactment  declaring  in  express  terms 
that  the  Act,  or  such  modification  of  it  as  you  may  prefer,  is  to  have  effect  whether  such 
territory  is  within  Ontario  or  Keewatin. 

If  you  do  not  consider  it  advisable  that  a  prohibitory  law  should  be  in  force  so  far 
east,  then,  to  avoid  clashing,  I  suggest  that  Parliament  confer  on  the  License  Commis- 
sioners of  Ontario  for  Thunder  Bay  the  right  to  issue  licenses  in  so  much  of  the  dis- 
puted territory  as  is  not  to  be  covered  by  the  prohibition.  * 

As  the  jurisdiction  in  regard  to  criminal  procedure  in  every  part  of  the  Dominion 
belongs  to  the  Dominion  Parliament,  I  suggest  as,  on  the  whole,  the  more  convenient 
course  with  respect  to  the  disputed  territory,  that,  in  the  territory  west  of  what  was  for- 
merly the  Provisional  Boundary,  ordinary  criminal  cases  be  disposed  of  according  to  the 
procedure  in  force  in  Keewatin,  and  in  the  territory  east  of  the  line  according  to  the 
procedure  in  force  in  other  parts  of  Ontario.  I  suggest  this  as  a  rule  to  be  acted  upon  as 
far  as  practicable  without  being  embodied  in  a  Legislative  enactment ;  authority  to  be 
given  to  Justices,  etc.,  of  Keewatin  and  of  Thunder  Bay  or  Algoma,  to  act  in  any 
part  of  the  disputed  territory. 
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A  Bill  now  before  Parliament  provides  for  the  committal  of  criminals  to  gaol  either 
at  Prince  Arthur's  Landing  or  at  Winnipeg.  To  provide  for  cases  where  the  summary 
procedure  applicable  to  KeeAvatin  is  not  considered  sufficient,  you  might  enact  that  any 
person  charged  with  crime  may  be  tried  in  either  Manitoba  or  Ontario,  and  in  any  county 
or  district  of  either  of  these  Provinces. 

Von  are  aware  that  a  man  named  Horn  is  in  custody  at  Prince  Arthur's  Landing, 
charged  with  murder.  I  do  not  at  present  know  sufficient  of  the  facts  of  the  case  to 
determine  whether  it  will  be  more  convenient  to  try  him  where  the  murder  took  place  or 
at  Prince  Arthur's  Landing.  If  the  latter  course  is  decided  upon,  the  trial  had  better 
be  before  Commissioners  of  Oyer  and  Terminer.  The  Chief  Justice  of  Manitoba  would 
not  care  to  come  so  far  east  from  Winnipeg  in  order  to  try  the  case.  I  do  not  know 
what  ordinances  have  been  issued  for  the  administration  of  justice  in  Keewatin,  but  I 
assume  that  a  murder  case  ought  to  be  tried  by  a  Judge.  In  case  you  issue  a  commission 
for  this  purpose,  we  would  issue  a  commission  to  the  same  Commissioners  and  in  the 
same  terms,  according  to  the  course  taken  under  preceding  Governments  to  avoid  unneces- 
sary questions  as  to  the  proper  authority  for  issuing  such  commissions. 

The  Court  of  Queen's  Bench,  in  the  case  of  Kegina  vs.  Amer  (42  U.  C.  B,.,  391),  de- 
cided that  the  District  Judge  of  Algoma  could  be  commissioned  to  hold  a  Court  of  Oyer 
and  Terminer  and  General  Gaol  Delivery,  but  Mr.  Justice  Cameron  was  counsel  for  the 
Amers,  and  was  not  satisfied  with  the  judgment ;  he  might  take  the  same  view  as  a 
Judge  ;  and  there  is  a  possibility  that  the  Supreme  Court  might  not  decide  as  our  Court 
of  Queen's  Bench  did.  The  point  taken,  was,  that  the  Act  C.  S.  U.  C,  Cap.  11,  Sec.  2, 
prevented  the  Crown  from  issuing  a  Commission  of  Oyer  and  Terminer  addressed  to  any 
one  not  named  in  that  section,  and  that  as  a  District  Judge  is  not  expressly  named,  Judge 
McCrae,  the  District  Judge,  could  not  be  nominated.  As  it  is  not  likely  that  our 
Superior  Court  Judges  will  go  so  far  west  to  hold  Assizes  for  some  years  to  come,  I  sug- 
gest an  Act  settling  this  question  so  far  as  Parliament  has  jurisdiction  to  do  so.  I  send 
a  short  Bill  for  this  purpose. 

In  regard  to  civil  matters,  to  assume  or  declare  that  the  Keewatin  law  as  to  civic 
procedure  shall  be  in  force  in  any  part  of  the  disputed  territory  would  put  it  in  the  power 
of  any  suitor  to  raise  the  boundary  question,  as,  if  our  claim  of  boundary  is  correct,  such 
an  enactment  would  be  ultra  vires.  I  think,  therefore,  that  for  the  determination  of 
civil  rights,  you  will  find  it  the  convenient  and  indeed  only  practicable  course,  to  confirm, 
in  reference  to  the  disputed  territory,  the  jurisdiction  of  our  Stipendary  Magistrate  (Sec. 
43,  Victoria  cap.  12,  sec.  3),  and  to  provide  that  matters  beyond  his  jurisdiction  shall  be 
determined  in  the  District  Court  of  Algoma  where  the  cause  of  action  is  within  the  juris- 
diction of  that  Court  (lb.  sec.  5).  Where  the  matter  is  beyond  the  jurisdiction  of  the 
District  Court  of  Algoma,  authority  to  try  in  any  Superior  Court  of  Ontario,  and  in  any 
County,  should  be  given. 

I  presume,  since  your  Government  declines  to  admit  our  title,  you  will  pay  the  ex- 
penses of  the  administration  of  justice  in  the  disputed  territory  so  long  as  it  is  disputed. 

Yours  truly, 

(Signed)  O.   Mowat. 

The  Honourable  James  McDonald,  Minister  of  Justice, 
^        Ottawa. 
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